STATE OF VERMONT
HUVAN SERVI CES BOARD

In re ) Fair Hearing No. 9636
)
Appeal of )
| NTRODUCTI ON

The petitioner appeals the decision by the Vocati onal
Rehabilitation Division of the Departnent of Rehabilitation
and Aging (hereinafter referred to as "V.R " or "the
Departnent") not to contribute nore than $3, 000 towards the

pur chase of a handi capped- equi pped van for the petitioner.1

FI NDI NGS OF FACT

The petitioner is a forty-six-year-old man with nultiple
sclerosis. He lives in his own house and uses a nanual |l y-
operat ed wheel chair. The petitioner developed MS. in 1977.
Prior to that he had worked successfully for many years in the
construction trade.

The petitioner began working with V.R in 1984 toward the
establishment of a barrier-free design business. Because of
the petitioner's handicap and his experience in construction,
this seened to be a viable business goal. In June, 1988,
after providing the petitioner with various forns of
assistance, V.R closed the petitioner's case as being
"successfully rehabilitated in self-enploynent”.

Over the last few years the petitioner's business has

been |imted--about 5 paying jobs in 1987, 18-20 jobs in1988;
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and 7-10 jobs in 1989. 1988 was the only year the petitioner
reported a net profit. 1In addition, however, the petitioner
has donated his tine free of charge on several projects (8-10
in 1988; 2-4 in 1989).

The petitioner receives disability benefits fromthe
Social Security Adm nistration. Fromthe outset, V.R has
made its decisions regarding the petitioner's eligibility
and status, and provided services to him based on its
"under st andi ng" that the petitioner's business objectives
were, at nost, |limted and part-time--i.e., that any
enpl oyment earnings should not jeopardize the petitioner's
eligibility for disability benefits. The petitioner does
not di spute that the Departnent was correct in this
"under st andi ng"--at |east until June, 1989.

Prior to 1989, the petitioner relied a great deal on
his wife for physical assistance. A particular area in
whi ch she hel ped was transporting the petitioner or hel ping
himget fromhis wheelchair to the car so he could drive
himsel f. Mst of the petitioner's jobs entail trips to a
construction site and to neet with clients. Early in 1989,
however, the petitioner's wife left him This resulted in a
setback for the petitioner both physically and enotionally.

For travel the petitioner nust nowrely on the services of
ot hers--whi ch poses both an expense and an inconveni ence.
Because of the various problens caused by his wife's

| eaving, the petitioner's business has declined
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significantly.

The petitioner reapplied for V.R services in June,
1989. The Individual Witten Rehabilitation Plan (I. WR P.)
devel oped at that time again designated "barrier-free
designer"” as the petitioner's "goal". "Services" included
“mai ntain enploynent”--wthout specifics. It was at this
time that the purchase of a van was first requested and
di scussed. On Cctober 30, 1989, the Departnent infornmed the
petitioner that it would only provide $3,000 toward the
petitioner's purchase of a van. On Decenber 28, 1989, the
Departnment, following an adm nistrative review, affirned its
deci si on.

The dispute in this case centers around whet her the
petitioner is "job-ready"” (see infra). Although the parties
di sagree as to the neaning of this term it is clear from
t he evidence presented, that the Departnent has never
considered the petitioner's vocational goal (a barrier-free
desi gn business) as anything other than a limted part-tine
endeavor that, at nost, would nodestly suppl enent the

petitioner's Social Security Disability benefits.2

At the hearing, however, the petitioner painted a
mar kedly different picture of his goals and expectations.
The petitioner maintained that he now hopes to devel op his
business into a full-time source of enploynent, and that he
doesn't want or intend to remain on disability. The
petitioner submtted a letter fromhis treating physician

stating that the petitioner's working was "crucial" to his
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"wel |l being"”, and that a van was the only nedically-viable
nmeans of self-transportation for him |t appeared to the
hearing officer (and was not disputed by the parties) that
in the wake of his wife's | eaving, the petitioner has
undergone a maj or reassessnent of his goals and aspirations,
and that the Departnment has not adequately considered this
change in evaluating the petitioner's rehabilitation
potenti al .
ORDER

The matter is remanded to the Departnment to devel op an
| . WR P. for the petitioner that considers and addresses the
petitioner's stated goal of achieving self-sufficiency, and
to evaluate the petitioner's need and eligibility for a van-
-and any other V.R "services"--in light of this eval uation.

The Departnment shall report, in witing, to the hearing

officer as to the status of this matter by July 15, 1990.

REASONS
Section 301.2 of the V.R Services Manual sets forth
the "general policy” on "transportation services" as
foll ows:

Transportation services may be provided to enable
individuals to participate in the application process,
in the evaluation of rehabilitation potential, and to
acconplish specific objectives of the | VWRP; they nust
be supportive of other services and will be provided
only when conparabl e services and benefits and client
resources are not avail able or nust be suppl enent ed.
The | east expensive nethod will always to chosen unl ess
contraindicated by the disability or tinme constraints.

Section 301.3(4) of the regulations refers specifically
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to "vehicle purchase”, and includes the follow ng:

The Division will normally participate in the purchase
of a vehicle only if:

a. the client has severe handi caps, and
b. it is clearly docunented in the case record to
be the nost cost-effective alternative,
i ncludi ng relocation, of conpleting the
obj ective, and
c. the client is job-ready.
The petitioner is correct in arguing that the above
regul ations do not require the petitioner to "denonstrate

sel f-sufficiency” before the Departnent can consider the

purchase of a van as part of his rehabilitation plan.3 The
petitioner is incorrect, however, if he nmaintains that the
Department is prohibited under the regul ations from applying
any cost/benefit analysis to a specific request for V.R

services--including vans. Regardl ess of how one defines

"job-ready",4 the provision of any V.R service depends on
the individuals' "vocational rehabilitation potential”; and
this potential nust be thoroughly eval uated and docunent ed.
34 CF.R 3 361.32-35. In this case, it is clear that the
petitioner's "vocational rehabilitation potential" has not
been adequately determned. It is also clear that neither
the hearing officer nor the board have sufficient
information or expertise to make this determnation in the
first instance.
If the petitioner's work was to be limted to a few

jobs a year, with incone insufficient to jeopardize the
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petitioner's eligibility for Social Security, the evidence
does not establish that obtaining outside assistance (in the
formof a personal aide) on an infrequent basis to enable
the petitioner to visit job sights and neet with clients is
not an adequate alternative to the purchase of a van. Nor
is there any law or regulation that, to the hearing

of ficer's know edge, requires the Departnment to purchase a
van for an individual in such circunstances. Thus, if the
petitioner is to prevail in this matter, he nust establish a
"vocational rehabilitation potential"” greater than that
assunmed by the Departnent up to this tine.

Nei t her party, however, presented any evidence (in the

formof "diagnostic studies”, or "specific evaluations")5
regarding the potential of the petitioner's barrier-free
desi gn business. The petitioner's own assessnent of his
chances of achieving his goals is, at best, speculative.
The Departnent's decision in the case appears to have been
based on di sputed assunptions of what the petitioner,
hi msel f, desired, rather than on any formal "evaluation" of
the petitioner's potential. At this point, however, it is a
very open question whether these assunptions are valid.

For these reasons, the matter is remanded to the
Departnment for the parties to engage in the requisite
eval uations of the petitioner's "vocational rehabilitation
potential”. Needless to say, the Departnent is required to
follow all appropriate | egal procedures in nmaking this

det er m nati on. Unl ess and until this is done, however, the
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board cannot determ ne whether the Departnent's denial of
any V.R service to the petitioner is appropriate.

FOOTNOTES

1C‘opies of a prehearing nmenorandum subm tted by the
petitioner have been furnished to nenbers of the board. The
Departnment did not avail itself of the opportunity to submt
witten argunents.

2See Menor andum of Di ane Dal masse (COct ober 30, 1989),
petitioner's Exhibit No. 1, p. 2 and of Julius Meykens,
(January 12, 1990), V.R Exhibit No. 3, p. 4.

3This, in effect, would be requiring the petitioner to
denonstrate actual rehabilitation prior to the provision of
services for this very purpose--a Swi ftian perversion of the
goal s and purposes of the V.R program

4The Departnment’'s regulations (> 301.1 (2)) appear to
equate job-readiness with the ability to engage in
"conpetitive enploynent”. The petitioner points out that
under the federal regulations, "conpetitive work" can be
either full-time or 20-hours-per-week part-tinme enpl oynent
t hat produces conpensation in accordance with the Fair Labor

Standards Act. 34 CF.R 3 361.1 (c)(2).

®See 34 C.F.R 3> 361.32- 33.



